The essential issue is whether the 3-light visual warning
syBteni in place on November 22, 1982, was sufficient to warn
miners working along the conveyor belt.  There is no question but
that a miner actually facing any of the lights from any place
along the belt would be able to see the flashing light if he were
facing it (Tr. 52-54, 59).  Nevertheless, the Inspector gave the
flat opinion that if one were "turned around facing the conveyor"
when the light came on, "it would not draw (one's) attention at
all" (Tr. 53).  According to the Inspector, this would be true
even if there were no dust (Tr. 53).

In direct contradiction to the Inspector, Respondent's
safety engineer, Charles Wilkinson, Jr., testified that the
visual warning system was adequate because of the "illumination"
from the lights, and that he had never seen the area so dusty
that the light could not be seen (Tr. 91).  He indicated that the
illumination from the lights would be seen even in dusty
conditions-and that such conditions do not occur very often (Tr.
69-72, 85-86, 89-92, 102).

Since there is no precise standard as to spacing distances
for lights under a positive visible warning system, no approved
plan for such, nor even a voluntary agreement or understanding
between the operator and MSHA, the question of adequacy must rest
upon the subjective judgments and opinions of witnesses.  The
Inspector's opinion that the visible warning system in question
was not adequate to warn miners working in the area along the
conveyor is weakened by the convergence of several factors.  To
begin with, as noted above, there is no clear standard with
specific subfactors against which the alleged infraction can be
tested.  The looseness and generality in the wording of the
Citation itself was repeated at hearing by the government's
witness.  There were discrepancies and possibly confusion, both
as to the spacing distances between the lights and the areas
involved in Citations which were previously issued.  The
Inspector's belief that some concrete standard as to spacing
distances had been created by prior enforcement and or by agree-
ment between the parties was credibly denied by Respondent.  The
record otherwise lacks support or corroboration (such as
experimental testing and the testimony of miners) for the opinion
relied upon by the government. By contrast, the opinion of
Respondent's expert witness seemed to be based on a closer
knowledge of the conditions existent in the area of the mine in-
volved _ and to some extent it was less general and more detailed
in rationale. Evaluation of the system even with the middle
light not functioning leads one to conclude that it was suf-
ficient to warn in view of the superior force of Respondent's
fuldf??? relating to the general visibility of the end lights and
the illumination" therefrom when they were activated.
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